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Agris Bitans

A. LEGISLATION

sition L jumi Konk
Tikuma) Latvian Herald (Latvijas Vestncsis) No. 1 (3836) 2 April
2008

On 13 March 2008 the L o
petition Law, 1 January 2002. Th

to Council No. 112003 of 16
December 2002 on the implementation of the ules on competiton id down
inArt. 81 and 82 of the Treaty'.

Signific

- socian posi
cant influence” and other important issues related to competition, the present

due to a violation of this Law.

According (o art. 21, a person who has incurred losses due 10 a violation of
this Law is entitled t0 seck compensation for Mw from the violator dnrucxly

seck mmpennlwn e latier suller lossfom any besch of the Compet-
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The amountof compension i 19 b sablshed basd o g vl o
princi

oy (pecumiary o) 1) njusiable act (conduc). which in

connection between the unlawful act and pecuniary loss.

However, the statute provides a new possibility which is uncharacteristic for
in civil law. ict

tion. This amendment parly introduces the principle which is defined by the
second sentence of art. 2:105* o the Principles of European Tort Lay

2. Law on the Evangelical Lutheran Church of Latvia (Latvijas
evapgiski luteriskds Bazncas ikums) No. 188 (3972) 3 December
2008

On 20 November 2008 the Latvian parliament adopted the Law on the Evan-
gelical Lutheran Church of Latvia. This statute has been in force since 17

cember 2008. The purpose of the statute is to facilitate the development of
open, i govemed ind bamoric soiety and ulrl enironment s wel
(e, 1 an. ), Sine the Evangelcl Lutheran Chuch of Latishas a long -
diinin i Laivia and the 2 souaas origtcan atone cuora

 itis
it tor debn o .2) However.the regulation aso deserves
attention from a tort law perspectiv

The saute saies tha oy the Charch s parshs,and instituons founded
by the Ct
v .
s o e el o b e e e et
the right to request the termination of use
T i b e s
2 5 TV vepdon s Somentat gt e igiinor Sl o
legal remedies for the illegal use of a name. However, it appears from
T o e e 0 5 ot S 0 s S
pecuniary loss suffered a5 a resul of the illegal use of a name. There is no
justification for such a limitation.

ferthe |

{nrestbsie e n et e relevans By

efered o
2 K Togins, Saistb s, 1 sl (Oblgation L, vol. 1) 2006) 209
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Spler o paccaing of pamema i coablishd vy e L (o s 3y
Thess pricipion 1o bo o i e Persoo Do Prosecin Low which
has been in force since 20 April 2000.

3. Law on the Orthodox Church of Latvia (Latvijas Pareizticigis
aznicas likums) No. 188 (3972) 3 December 2008
0020 Noveriber 2006 the Latvian puiamen adope the Law onthe Or-
thodox Church of Latvia. This statute has been in force since 17 Decy
2008, Th purpose o thestatute i 1 fciltat the development ofopen. lw
well (sec. 1 art. 2),
e e Ot Clunch of it Mo & g iiion s LtV aad s
possession of significant national cultural and artistic property. it is imporiant
0 regulate legal relllmnxmm between the state and the Church (sec. 2 art. 2),
However the regulation also deserves attention from  tort law perspective

‘The statute states that anly the Church, its parishes, and institutions founded
by the Church are allowed to use the name Orthodox Church of Latvia. The
designation of other religious organisations, associations or foundations must
be clearly different from the Church designation (sec. 5 art 3. The Law grants
the Chure theright 1 et he terminion of e of s e, 5 wel 35
compensation for suffered dam 3). This regu-
oo e g 1 tht e g ety s gl s for e
illegal use of a name. However, it appears from the legal norm that the statute
does ot grant a right to compensation for non-pecuniary loss suffered as a

The Cl

Aphmig
ciple of procesing of persenal data siblished by the Law (sec. 8 ar, 3)
‘These principles are (o be found in the Personal Data Protection Law which
has been effective since 20 April 2000.

B. Cases

 Sematnof the Suprine Comrt 2 A1 NSO A1
Pecuniary Los
Rt Condoe) ) Low D Cousal Link
%) Brief Summary of the Facts
The pnifinsed il grocedingsagint e efendenan ssociion
0 the de-
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heating expenses for the time period from October 2001 to April 2002. Since
the plaintiff had participated in the Chemobyl clean-up efforts such a confir-
mation would have allowed the plaintiff o be reimbursed by a forcign NGO

i o providesich  confimato,on 29 October 2003 he i e
vl proceding, il et o blig the defndant o sve

20 Aprl 2004 s he second inance court sased s cimon 14 Noverber

2004. However, the defendant issued a confirmation only on 19 June 2006. On
12 Janury 2003 the pantlf eceved  eter fom the NGO ~Chemoby1 46
that the plaintif’s equest for compensation of LVL 137.83 (approx. € 200) had
n denied due to the fact that the plaintiff had not submitied a confirmation

time. Based on art. 1775 and 1779 of the Civil Code, the plaintif once again ini-

equal 1o the amount which would have been reimbursed if a confirmation had
been submitted by the defendant .¢. LVL 137.83 (approx. € 200)

firstinstance court rejected the claim, but the appeal court flly satisfied
ol on 38 O 2007 bsed an 1779 ot Ch)Code “The appeal

conduct regarding the falure to issue a confirmation concerning paid heating
expenses. This s o the plaintiff not being reimbursed for his heating

behaviour of the defendant and the loss suffercd.

“The defendant submitted cassation. The defendant argued tha i was not cer-
tain that the plaintifT would have had his heating expenses reimbursed under
Rusian law nd thrtors,the cout conld o come o b conlusion that

i i 1776 o[me e
C ould

have,
inform the defendant that the confirmation was necessary in order to have his
heating costs reimbursed by the NGO “Chernobyl-86”.

‘The Senate digmissed cassation and upheld the judgment of the second in-
stance court.

b) Judgment of the Court

“The Senate declared tha the latst lgal theory recognises three preconditions
for compensation of dumage (pecuniary o 1) jstifiabe et (condoc,
‘which includes an assessment of culpability; 2) existence of loss and 3) a

the defendant's

forheating.
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in the amount of LVL 137.83 (approx. € 200) which was causally linked with
the above mentioned behaviour. Therefore the court of appea established all
necessary preconditons or the satisfaction of th clam.

Additionally, the Senate took into account the fact that there was a similar

the defendant or anothe time period, namely 2002,2003 and 200312004,

© Commentary
‘This is the first judgment of the Senate where the court has recognised the
latest conclusions of legal theory regarding the number of preconditions for

sge (pecuniary loss). The Senate cited" and therefore
cepted Professor K. Torgins' conclusion that only three preconditions: 1) un-
i fault 2) th

ofloss and loss

y y Pre.
Yoy cout prcics ecogased tal o presondions: ) bl st
(conduc: ) theexisenceof s, 3) sl een the
st st pcntay los e 4) it (cupabiliy re necesary 1 bl
il

When Profesor K. € K. Torpns bcame  Sento bis ides became nceasingly
popular n the

plaintiff from receiving compensation from third persons or these expenses.
“This i s

arily 2 breach of the law but which is wrongful for the victim. This
s a positive tendency.

2. Senate of the Supreme Court, 9. SKC-1
to Inform Blood Dono rn!ﬂe’pn(rll G mgm.ucﬁm,u..;.nnn =
Suffered Loss for such Failure

a) Brief Summary of the Facts
onzt January

lure

blood
) The dfendant discovred s the plainil wassuffring
epath €, sonton o 17 o he Epierclogen St

e lmal ad v e o of s e T o

as a policeman, regularly attended health examinations and,
Clinic of the Ministry of Interior Affirs discovered the plaintif’s sickness.
‘The plaintif was referred to the Infection Cenre of Latvia where hepaitis
C was diagnosed.

* Torgans (. 3) 200
* Publichd at >hip et govly
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beer
et in due time. Therey the teamnt which h plntilunderwent
in 2003 at the Infection Centre of Latvia was un and the only other
Chance of retment would b {0 the Pl t ake the medicaion, Cope-

gatys + Ribvirim, which cossapproximately LVL 15,000 approx. € 31,000
‘According to the plantiff he could only have been nfected tll 1998 in the
Sea Ml Cente, where b underwent sugery onhis appendis o0 4 March

“The pl the Universi-

pery - he Sen Mccal Cenire on 22 ly 2004, Acconting o . 20 0d 21
of the Medi 7 Epidemiological Safety Law,
m 165, 1570 and 557 olle Code m; p;a.mmcla:m ‘compensation of

E55000 e

‘The University Clinical Hospital rejected the plaintifi°s claim.and explained
that personnel of the Blood Preparing Department do not provide medical
treatment under sec. 1 of art. | of the Medical Treatment Law. Therefore, the

the Medical Treatment Law and the Epidemiological Safety Law. Accordingly,
the obligation 1o inform patients under sec. | art. 14 of the Epidemiologica
Safety Law is not applicable 1o the present case. The University Clinical Hos-
pital had only professional suspicions and until properly tesed, the plaintiff
ddi

lly,the University
osial s ot obliged o infom the plinttshout he result of
m= 1.bmmm est and professional suspicions because he was not subject o

andetory mdical and aboratoy cxaminaton under art 20 of the Epideio-
Togical Sty Law

“The Clinic of the Mlmslry of Interior Affairs and the third party — the Sea
Medica Cenre eeced the plaintT's clam s they ad notbeen informed
about the lNITs disease nd the law does ot Fequire a mandatory est or
the diagnosis of hepattis

°s claim but the
Scnat evrsd h judgment b s 2 Novenber 2005 fdgmentad etumed

the case to the'court of second instance for review. The plaintiff submitted

m inc he was included as s reul fa decsion o the

stry in a list of persona whose medical expens

e parly reimbured. Therfore the plit rduced the amountof s claim
10 IVL ipprox. € 4.000) as compensation for medical expenses and
i ummm € 200) as compensaio forlegal coss. Th cout ofsecond

e claim
ity Mlgual 3006 igment 1o eicd h et v e second
instance for rev
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ippea ot ints 26 June 200 g, panly ssied e chnm wd
T 230156 (approx. € 3,150) as
5051 Gppro. € 690y an compermaon o g coms o he v
sity Clncal Hospal but et the i i o Clne ofthe Miisty
of Interior Affairs. The University Clinical Hospital submitted cassation. The
St et 0 i o ot ocndy e . 179
il

Chamhal

773 of e o Cod In adtion, .
ond instance court did not evaluate all circumstances of the case extensively
and in an objective manner. The Senate dismissed cassation and upheld the
judgment of the second instance court.

b) Judgment of the Court

him to be suffering from hepattis C. According (o art. 14 of the Epidemio-
Togical Safety Law, if health titioners have established tha 4 patient
2 an nfchous Giscase o i i et (o smpicon o a oo

ilou dly the medical examintonsnd medicl trstment of the pati
o oranise henecstary Ibortory et 0 cariy the dignoss v

atori

ter- cmdrmm ‘measures, and also information mgndmg exposed persons and

According to the Senate, the above-mentioned activties include an obliga-
tion d

which is connected to a right granted by scc. | art. 18 of the Epidemiological
Safety L i -

ing of a diagnosis of an infectious disease, and also anonymous medical and
laboratory examinations if public health is not threatened by an outbreak of
such infectious disease or by an epidemic; a confidential aboratory examina-
tion, medical reatment and consultations in matters of health; and the imple-
mentation of the ‘counter-epidemic measures at the dwelling-place,
place of work or residence of such persons.

An interdependen i of the sbove-mentoned gl sorms eds o the
conclusion hat the defendant n 10 inform the plantiff sbout
vl f Dot kst . s w1 1 B ot M.
tment consists not only of the treatment of
nd dingnsis, Toreor if

health care practitioners suspect that a patint has become infected by As
HVC  under at. 14 of the Epmtmwlngnc:l Safty Law health care pract-
tioners shall have an obligaton to inform the person that helshe should take:

necessary steps to protect hisrher health.
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Since the defendant’s passive behaviour did not comply with the above-men-
tioned legal norms including human rights, the plaintifi’s claim is therefore
consisenl accepubl, The St rjcted the deendant’s wgumet tat

c the plaintif’s sickness and the failure of the
defeadart 1 form i of s llacs. Since he e vsd the medicine
PegasysR for medical treatment, these expenses were compensated.

© Commentary

The prsentjudgment i  osive dexlopment b el care L and
tort law. The court clearly recognised that, according (0 sec. 1 art.
Midin Trsment Law, i besoeit 5 wide ha sl i i

diagnosis of i ly, an individual t when
e ooat s d di T
f

1 inform
ekl shou sy Wepicons Togadin e state of health. These conclu-
ns create a clearer border when health care practitioners could be liable for
loss, even if they did not provide care of the patient.

that health 1 the

medical weatment fo a long period, i dou e prevention of
damage to his health as well

‘The court corratly established a causal lnk between the University Clini-

cal Hospital’s omission (inaction) and negative financial consequences for the

plaintiff. The rejection of the defendan’s argument, that treatment with  par-

ncullr ‘medicine could not grant recovery as Assumpmn. coud e it step
the loss of case law,

- Senate ofthe Supreme Court, 9 Ianuary 2008 N, SKC-9: Damages
be Determined by Considering Level of Liability of each Person

Tavolved i Car Accident

) Brief Summary of the Facts

The limitd il company X asplaintif inited civi proceeings on &

January 2005 against the defendant, insurance company Y, as the latter had

Tiled 10 pay 1 msurance indemity of LVL 180816 ippox. ¢

lowing  roud ociden. Despt the fct that the lice found the mdw\dlu\

ided 0
B o s S of e e ey LVL 3,580 (e € 5600

‘The insurance company referred to the statement of the expert from the Me-

* Publishedat it govIvnfosarchive deparmeat 2008
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hanial st of Rig, Tesnicel Univer. Acconding 0 tis stemen,
the allocation of fault between the drivers involved in the present road traffic
scciden 5 diisble whercy 0% was tibwiable 1 the T's car rver

‘Therefore the defendant considered that the plaintiff, as an
accessory (though it driver) in the road traffc accident,is entiled (0 receive
only 30% of the insurance indemnity for the damage,

and the appen court sisfid aclaim as well. The sppea insance our -

Foary 2007 No. SKC-97" whichstaed tha oly insttutions autorsed by

pr
el o th st K., 2 e i ot appl i S g
‘ground to re-cvaluate the fault of those involved.

The defendant st cassuion, The nsumnce company argod it the
police, ol

Eocdingly, the police cvalating iy pmnx T e
nly consde adminsrive offences. Thershore e pol bave 1oty to
raffc accident regarding losses suffered

vt exblatmnat oo s

case to second instance for revier.

b) Judgment of the Court

had ing
of at. 31 of the Law on Compulsory Third Party Liabilty Insurance for Mo-
tor Vehicle Owners, which was not in orce when the road accident happened.

‘The Senate specified that, according 1o sec. 3 art. 33 of the Law on Compul-
ory Thid Pury Lisilty nsuane fo Motor Vehicle Ownery oses have
traffic accident 1o the property of several owners, the
Taaac e O S o s epotion 1 el ot
ach owner. Moreover the Senat indicated that it was incorrect o 3
enra noms o the Lw on nsursnoe Conrsct when he L on Compu-
sory Third Party Liability Insurance for Motor Vehicle Owners as special legal
actis applicable.

‘The Senate indicated that in case No. SKC-546, 2007, an extended Senate
concluded that i s incorrect that the courtis not obliged to evaluate the fault
of drivers involved in a road traffic accident f the raffic police have already
made a statement in this regard.

 comnmensin A, Bitdns, L o KoriolB:
e oy

36
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© Commentary

judgment of the Sen-
st of he Spreme Court, 28 Febuay 2007 No 7. criticised in my
2007 eport™ The Senai oy rfered to Prjessor K. Torgins book' in

istrative law in the insurance context

‘The Senate provided a correct interpretation of sec. 3 art. 33 of the Law on

Compulsory Third Party Liability Insurance for Motor Vehicle Owners — if

Tosses have been caused in a road traffic accident to the property of several

owners,the insurance company shall compensate the losses in proportion to

the fault of cach owner. This means that insurers and courts should evaluate:

the fult f drivers involved in o nm:ldem i he et ol pecunl
ry loss

il deck
driver involved in a traffic accident,

4. Senate of the Supreme Court, 14 May 2008 No. SKC-205:'* Awarding
ges for Pecuniary loss and Other Remedics

a) Brief Summary of the Facts

“The plaintif initiated civil proceeding against three efendants ~ Limited Li-

ability Company, Z, the Register of Enterprises of the Republic of Latvia and
atural person, A.O. The plaintiff was of the opinion that changes in the

registration records of Company Z were based on illegal and false documents
, theref

the registration of the company in the Register of Enterprises of the Republic
of Latvia. hareholder of

Company Z.

“The plaintiff initiated criminal proceedings against the natural person, A.O.

ompany
Z were not writtn by the plaintif, the Criminal Courtdeclared A.O. gty of
fraud.

“The cour of first instance satisfed the claim, but the second instance court
satisfed the claim only partly — it declared null and void the documentation

~ only regarding alienated shares which belonged (0 the plaindiff and
restored his position as a sharcholder of Company 7. The Senate reversed a
judgment of the second instance court and retumed the case o the second in-
stance review of the satisfied part.

‘The appeal court rejected the claim fully on 1 November 2007. The court pro-

1 S B .9 2028
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shares and only later afler submitting the claim, did he return the received
amount. Based on art. 1402 of the Civil Code, A.. has to compensate the

ey without bringing a proprictary action.

‘The plaintff submitted cassation. His attomey-at-law argued that the appeal
instance court incorrectly interpreted art. 1402 of the Civil Code, because this

age) without the restoration of previous status (restitution of status guo). The
Senate reversed the judgment of the second instance court and returmed the
case to the second instance for review.

b) Judgment of the Court

T o st e el el st it i A0
atort which, according to art. 1402 of the Civil Code, is one basis
fore e;mbllthg obligaions. Furher the Senae ndicied tha he man gl of

in the Company Z, but to declare null and void all transactions regarding the
alienation hich belonged to plaintif,

i i

© Commentary

that civil remedies for tort are not limited only o compensation of pecuniary.
loss. Compensation is merely one of the remedies which aim (o restore the
i

negalive resuls o an infringement of  person'srights.

“The Senate arrived at the important conclusion that it would be urjust if the

one pa by compensating, losses to an-
other party.

C. LITERATURE

- K T Sttt I dfa (Oblgaton L, vl 1) Rig,
ama agentdra

‘The present book is the second volume of a textbook for legal studics on Oblj

gation Law, where Professor K. Torgans provides a general overview of obli-

gations which. In addition toa

common law systems. Unfortunately he does not provide a defintion of tort,
whichis  very complicated issuc.
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‘The author describes liabiliy for personal injury (including non-pecuniary

loss) and pecuniary loss. He reviews personal injury from abnormally dan-

gerous objects, breach of honour and reputation, and privacy. In particular he
I

investigators, prosecutors or judges.

Professor K.
tions which arise from guasi forts.

Separately he addresses unjustified enrichment as an additional ground for
civil obligation.

2. G Stanke
(Interpretation of Concept of Moral Injury in Civil Law) Likums un
testbas 1172008, 322-333

‘The article is dedicated o the understanding of the concept of moral injury
(non-pecuniary loss) in Latvian legislative acts. The author provides a com-

hensive summary of all legislative acts where the terms “moral loss” or
“non-pecuniary loss” are mention

“The author provides an interpretaion of art. 1635 of the Civil Code of the
Republic o Lat
leads to anti-constitutional consequences when it s interpreted lierally. How-
cven, it should be intrpreted widly ths ledin tothe solution where the

e o coul e staed 3. concreization o an. 92 of Consttion ofthe
mm

Logically the author provides a suggestion as to how the text of art, 1635,
improved which el i -pecuniary

loss on
ing the definition and understanding of non-pecuniary loss

3 M. P e
sty

Intellectual Property Rights) L
12/2008, 354-360

In the artcle the author analyses the methodological aspects of the estimation
of the amount of damages for an infringement of intellectual property rights.
For the most part the author focuses on different forms of remedies for in-
fringements of intellectual property rights, including, compensation for actual
‘damage, unjustified enrichment and licence royalty.

“The author refrs to foreign case law and legal doctine. Despite the fact that
the author arrives at the conclusion that the intllectual property right-holder,

. and the in”
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ceedings,at least

‘the pro-

‘with the restoration element of compensation for loss.



	Vaks.pdf
	001
	002
	003
	004
	005
	006
	007
	008
	009
	010
	011
	012
	013

